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G.P.J. MCGINLEY*

Natural Resource Companies and
Aboriginal Title to Land: The Australian
Experience-Mabo'and Its Aftermath
I. Introduction
The assertion of Aboriginal rights to land can be a major obstacle to investment
by natural resource companies. The primary reason is the uncertainty that such
claims generate in an already uncertain, volatile industry. 2 Certainty in the resource company's prospective legal title to the locus of the operation is fundamental to sound investment of capital in exploration and exploitation of natural resources. Operations that are likely to be hindered by competing claims of an
uncertain nature, particularly smaller operations with cash flow problems, will
be difficult to finance. 3 Natural resource companies will also be hesitant in making
warranties or representations in debt instruments as to soundness of title in areas
subject to indigenous peoples' land claims.4 The existence of Aboriginal land
claims can affect existing operations as well as future development. 5 Unless the
existence and contours of native title are already clearly established or an efficient

Note: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The InternationalLawyer and includes the title of the article and the name of the
author.
*LL.B. (Hons.), Melbourne University; LL.M., Cambridge University. The author is a barrister
and solicitor of the Supreme Court of Victoria, Australia, and a senior lecturer at Adelaide University
Law School in Australia. He was a visiting professor of law at SMU School of Law during the Fall
1993 Semester.
1. Mabo v. Queensland (No. 2), 175 C.L.R. 1 (1992) (Austl.) [hereinafter Mabol.
2. Brad Collis, Minerals Sector Defies Price Slump, THE AGE, Dec. 8, 1993, at 21.
3. Frank Macindoe, Business Cringes in the Shadow of Mabo Uncertainty, AUSTL. FIN. REV.,
Dec. 2, 1993, at 18.
4. Id.
5. Joseph Dowling, Comalco Hits Snag in $750m Power Plan, AuSrL. FIN. REV., Oct. 4,
1993, at 1, 7.
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system for establishing the validity of native title is in place, natural resource
companies are likely to be confronted with claims the validity of which are not
always apparent in the absence of anthropological evidence. 6
The sources of this uncertainty for natural resource companies can be categorized as follows:

A.

THE GENERAL NATURE OF ABORIGINAL TITLE

Aboriginal claims to land are put in vague and sometimes mystical terms
that are substantially different from the typical land holding systems familiar to
common and civil law jurisdictions. 7 Native title at its basic level concerns the
traditional use of land by indigenous peoples and emphasizes the special relation-

ship that such people have to the land. Indeed, the special relationship is sometimes
put in terms that suggest that it is one that cannot be understood or experienced
by people who are not indigenous inhabitants! This original use by Aboriginal
inhabitants commonly refers to economic use for food gathering and hunting,
use of the land for religious ceremonies including the preservation of sacred sites,
and other uses necessary to maintain the cultural and sometimes political identity
of the people. 9
Original claims based on traditional use have generally been expanded by
Aboriginal claimants to include mineral and other subsurface deposits.' 0 Where
no such traditional use of subsurface resources existed,'such claims have undoubtedly generated suspicion regarding the legitimacy of the Aboriginal claims
and the good faith of the indigenous people making them.' 2 Even where the title
to subsurface resources has been retained by the state, the impact of native title
is still significant. Aboriginal claimants may be able to prevent exploration or
halt existing operations on lands subject to indigenous rights.'3 Suspicion, uncertainty, and distrust will again arise if the Aboriginal people are willing to negotiate
such claims in return for income.14

6. See Milirripumv. NabalcoPty. Ltd., 17 F.L.R. 141 (1970) (Austl.) (illustrating the complexities of establishing native title).
7. Id.at 167.
8. Anna King Murdoch, Mabo-Madness, THE AGE, Sept. 13, 1993, at 2.
9. See Mabo, 175 C.L.R. at 58-63 (Brennan, J.)
10. See John D. Leshy, Indigenous Peoples, Land Claims, and Controlof Mineral Development:
Australian and U.S. Legal Systems Compared, 8 U. NEW S. WALES L.J. 271 (1985).
11. Id.at 302.
12. Peter Connolly, Should Courts Determine Social Policy?,in THE HIGH COURT OF AUSTRALIA
IN MAaO 5-6 (1993) (pamphlet published by the Association of Mining and Exploration Companies
Inc.).
13. See infra text accompanying notes 90-93.
14. Connolly, supra note 12, n.10.
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UNCERTAINTY AS TO THE EXTINGUISHMENT OF ABORIGINAL TITLE

Native title has generally been held to be subject to extinguishment by the
state.1 5 This extinguishment can occur where the government has issued grants
that are inconsistent with the existence of the Aboriginal title. 16 If the nature of
the title itself is uncertain, it follows that its extinguishment will be uncertain.
The government's grant of land in freehold would appear to extinguish native
title. 17 So, too, would a grant of exclusive leasehold possession of land without
specific provision for access by native peoples.' 8 Uncertainty regarding extinguishment of native title exists in the case of mining leases, allocation of land
for public parks, sanctuaries, wild life preserves, and the like.19
C. UNCERTAINTY AS TO THE IDENTITY OF ABORIGINAL CLAIMANTS

Negotiation with indigenous people can be uncertain if, as sometimes occurs,
members of the indigenous peoples disassociate themselves from the negotiating
group and from any settlement to which the group agrees.20 Moreover, as native
title is generally considered inalienable, the validity of waivers or undertakings
by specific groups may be subsequently open to question.2
D.

PROCEDURAL AND OTHER UNCERTAINTIES IN ESTABLISHING OR
CHALLENGING NATIVE LAND TITLE

Anthropological and other evidence as to the existence and nature of traditional
use of land, as well as the area of land involved, may include hearsay evidence
that is of its nature not easily open to challenge. 22 Uncertainty may also arise as
to the operation of statutes of limitation on Aboriginal title. Special tribunals and
government agencies established to deal with Aboriginal claims may also be felt
to be unduly biased in favor of indigenous claimants.23

15. See Mabo, 175 C.L.R. at 63-71 (Brennan, J.).
16. Id. at 69; see also Richard Bartlett, The AboriginalLand Which May Be Claimed at Common
Law: Implication of Mabo, 22 U. W. AUSTL. L. REV. 277 (1992).

17. See Mabo, 175 C.L.R. at 69 (Brennan, J.); Johnson & Graham's Lessee v. M'Intosh, 21
U.S. (8 Wheat.) 543 (1823).
18. See Mabo, 175 C.L.R. at 68 (Brennan, J.).
19. See Bartlett, supra note 16, at 279-86.

20. John Merritt & Terry Fenge, The Nunavut Land Claims Settlement: Emerging Issues in Law
and Public Administration, 15 QUEEN'S L.J. 255, 264 (1990); Liz Tickner, Fringe-dwellers See
Division, W. AUSTL., Oct 21, 1993, at 2.
21. See Mabo, 175 C.L.R. at 70 (Brennan, J.).
22. See Milirripum v. Nabalco Pty. Ltd., 17 F.L.R. 141, 151-59 (1970) (Austl.).
23. John Forbes, Native Title "Club" Hunts High Stakes, AUSTL. FIN. REV., Sept. 8, 1993,

at 19.

FALL 1994

698

E.

THE INTERNATIONAL LAWYER
POLITICAL UNCERTAINTY

The history of the treatment of indigenous peoples by Western colonizers is
not a happy one.24 Great injustices coupled with a desire to protect interests
obtained through these injustices lead to situations of political uncertainty. Radical
elements seeking political ascendancy in indigenous peoples' organizations are
likely to whip up anger and resentment against established property rights. Holders of such rights are likely to dig in and become inflexible to reasonable demands.
Political decisions in such an environment may be made in a hasty or ill-considered
fashion, thereby catering to one group or the other without due regard to future
planning.
F.

FINANCIAL UNCERTAINTY

The bottom line of the decision to enter into a commercial venture is its potential
profitability. Native title holders are sometimes thought to make excessive and
unreasonable demands for compensation in return for access to lands subject to
native title.25 Such demands make it difficult to predict the viability of ventures.
The landmark decision of the Australian High Court in Mabo, which recognized
native title in Australia, has generated all of the uncertainties mentioned above.
It has also produced one of the most acrimonious debates that Australia has
experienced in recent years. Commercial interests have been pitted against indigenous peoples, the states against the Commonwealth government, Aboriginal
against Aboriginal, white against black, and political party against political party.
Accusations of racism, dishonesty, and incompetency have abounded. At the
time of this writing there seems to be no light at the end of the tunnel. The
purpose of this article is to examine the Mabo decision and the post Mabo debate
to December 1993, when the Commonwealth government introduced its Native
Title Bill in the Australian parliament, with a view to seeing what lessons can
be learned by industry and by indigenous peoples from this unique attempt to
redress wrongs of the past while maintaining some semblance of commercial
pragmatism.
II. The Mabo Decision
Before Mabo the Australian legal position was that the continent had been
settled as terra nullius, that is, "land belonging to no one. -6 This view did not
mean that the continent was considered to be uninhabited when settled, which
24. See Gerald P. McGinley, Indigenous Peoples'Rights:Mabo and Others v. State of Queensland-The AustralianHigh Court Addresses 200 Years of Oppression,21 DENV. J. INT'L L. & POL'Y
311, 316-19 (1993).
25. Nigel Wilson, Miners Back Court against "Stifling" Mabo Settlement, AUSTL. FIN. REV.,

Sept. 28, 1993, at 6.
26. Coe v. Commonwealth, 53 A.L.J.R. 403 (1979).
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it clearly was not, but rather that the inhabitants, who were nomadic, did not
27
cultivate or occupy the land in a manner recognized by the common law. The
terranulliusposition undoubtedly involved the view that the Aborigines of Australia were not sufficiently advanced in Western terms to be considered an organized
political unit with whom the Government of England would enter into treaty
relations.28 The distinction between territory settled by occupation of terranullius
and that conquered or ceded, is that in the latter case the ceded or conquered
29
territory retained its preexisting laws until the new sovereign altered them.
Terra nullius was considered not to have any laws except those carried with them
by the settlers. 3 °
Although this view was the position before the Mabo case, the interests of the
Aborigines were not entirely ignored by Australian governments. Early pastoral
leases in Western Australia, for example, provided the Aborigines access to
enclosed or unenclosed lands "to seek their sustenance in their accustomed manner. 31In the latter half of this century the federal and state governments passed
numerous land acts enabling Aborigines to obtain legally recognized interests in
all states and territories (excepting Tasmania). 32 This legislation either made
outright grants of land to specific Aboriginal groups, or it provided a process
whereby Aborigines could make claims to land. An example of the former is
the Pitjantjatjara Land Rights Act 1981 (SA),3 which grants over a tenth of South
Australia's territory to the Pitjantjatjara people. General land legislation, in the
absence of specific provisions, has also been administered to 4permit interests
such as long-term pastoral leases to be granted to Aborigines.
In 1991 the Commonwealth government established the Council for Aboriginal
36
Reconciliation 5 and a Royal Commission into Aboriginal Deaths in Custody.
The Commonwealth and state governments spend an estimated A$2 billion annually on Aboriginal matters." The possibility of a treaty between the Common38
wealth government and the Aboriginal people was also widely canvassed.

27. MARK FRANK LINDLEY, THE ACQUISITION AND GOVERNMENT OF BACKWARD TERRITORY
AT INTERNATIONAL LAW 80 (1926).

28. McGinley, supra note 24, at 316-19.
29. 1 WILLIAM BLACKSTONE, COMMENTARIES 108 (1978).

30. Id.
31. Western Australian Land Act 1898, § 92 and 24th sched., app. B; see also Milirripum v.

Nabalco Pty. Ltd., 17 F.L.R. 141, 259-60 (1970) (Austl.).
32. See Graeme Neate, Looking after Country: Legal Recognition of TraditionalRights to and
Responsibilitiesfor Land, 16 U. NEW S. WALES L.J. 172 n.37 (1993).
33.
34.
35.
36.
37.

Pitjantjatjara Land Rights Act, No. 20 (1981).
See Neate, supra note 32, at 172.
Council for Aboriginal Reconciliation Act, 127 AUSTL. C. ACTS 4685 (1991).
See ROYAL COMMISSION INTO ABORIGINAL DEATHS IN CUSTODY 1-11 (1991).
Graeme Campbell, Our Mabo Debacle, HERALD SUN, Oct. 25, 1993, at 15; Lenore Taylor,

Mabo "Only First Step to Reconciliation," AUSTRALIAN, Sept. 16, 1993, at 2.
38. See Garth Nettheim & Tony Simpson, Aboriginal People and Treaties, 12 CURRENT AFF.

BULL. 18 (1989).
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In June 1992 the High Court of Australia handed down its Mabo decision,
which dramatically changed Australian. property law. The court in a plurality
decision held that Australia was not terra nullius when first occupied and that
significant presettlement indigenous land rights continued to exist under the common law of Australia.
The case itself involved a claim by Murray Islanders to certain parcels of land
on the Murray Islands. The islands themselves lie at the eastern end of the Torres
Straits.3 9 The Miriam people who occupy these islands are Melanesians, and
different from mainland Australian Aboriginals in their social organization and
cultural and racial background. 4° Their colonial experience was also very different; the British imperial government had legislated to protect the islanders from
slave traders in the 1870s and annexed the islands into the Colony of Queensland
by imperial legislation in 1895.4" All of the judges, however, rejected the approach
of confining the case to the status of the inhabitants of the Murray Islands on
the basis that the Colony of Queensland inherited the laws of New South Wales,
and it was the laws of Queensland that were introduced on the annexation of the
Murray Islands.42
The judges also agreed that acquisition of sovereignty by the English Crown
was an act of state that could not be questioned by the Australian courts. 43 The
High Court also agreed that the Crown acquired paramount title to all the lands
in Australia. The question before the court was whether the Crown had also
acquired beneficial ownership over the land, thereby extinguishing preexisting
indigenous rights.
Justice Brennan (writing for Chief Justice Mason and Justice McHugh) considered that the view that Australia was terra nullius was based on misinformation,
was racially discriminatory, and was not in keeping with contemporary international law or current Australian values." While the acquisition of sovereignty
over Australia was not justiciable before the Australian courts, the court did have
jurisdiction to determine the consequences of such acquisition in Australian law.45
Justice Brennan considered that no territory inhabited by human beings could be
regarded as terra nullius under Australian law, 46 and thus, certain presettlement
Aboriginal rights continued to exist under Australian law.
The Aboriginal title recognized was a propriety interest when it was possessed
by a community that was in exclusive possession of land. It did not matter whether
the land belonged to individuals or not, but whether the community asserted that

39.
40.
41.
42.
43.
44.
45.
46.

See Mabo, 175 C.L.R. at 16-25 (Brennan, J.) (facts of the case).
See McGinley, supra note 24, at 315-16.
Id. at 314-15.
See Mabo, 175 C.L.R. at 138 (Dawson, J.).
Id. at 31 (Brennan, J.), 72 (Deane & Gaudron, JJ.), 121 (Dawson, J.), 182 (Toohey, J.).
Id. at 38-43.
Id. at 30.
Id. at 41-42.
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none but its members had rights of occupancy. 47 Aboriginal title survived where
the group had continued to observe, as far as practicable, their customs and
traditions, so that their connection with the land was maintained. 48 Aboriginal
title could not be alienated to non-Aborigines, but could be surrendered to the
state. 49 The native title recognized would be protected by appropriate legal and
equitable remedies depending on whether the right was proprietary or personal and
usufructuary, and whether it is possessed by a community, group, or individual.
The acquisition of sovereignty carried with it the power to extinguish private
rights in land, and the courts would not review the merits of such an extinguishment, only its legality. 51 The intention to extinguish title must be clear and manifest. 52 Laws regulating the enjoyment of land or that reserve land from sale to
permit enjoyment of native title do not work an extinguishment. 53 Granting freehold or exclusive leasehold interests in land probably did work an extinguishment.5 Unlike Justices Deane, Gaudron, and Toohey, Justice Brennan thought
that the Crown could extinguish title without paying compensation. Chief Justice
Mason and Justices McHugh and Dawson joined him in this view.55
Justices Deane and Gaudron, in a separate opinion, considered that the act of
state that acquired sovereignty and paramount title to Australia did not manifest
an intention to acquire beneficial ownership over land, thereby extinguishing
Aboriginal title.56 The Justices thought that if the Crown officers had been aware
of the number of Aborigines on the Australian continent, and the sophistication
of their culture and social organization, they would not have considered Australia
to be terranullius.57 As it was the Crown officers had no such information, and
since there was a strong common law presumption protecting Aboriginal title,
the sovereign only acquired paramount title to Australia.58 The Justices would
not use subsequent acts of dispossession to explain the original claim to sovereignty when the initial act of state was not ambiguous.5
Justices Deane and Gaudron considered that native title existed where the
local custom established a significant, recognizable entitlement of an identified
community or group to occupancy or use of land. 60It was not necessary that the
inhabitants' interest correlate with common law concepts of property, since either
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.

Id. at 51-52.
Id. at 59-60.
Id. at 52.
Id.at 61.
Id.at 63.
Id. at 64.
Id. at 64-67.
Id. at 69.
Id. at 15-16 (Mason, C.J., & McHugh, J.).
Id. at 79-80 (Deane & Gaudron, JJ.).
Id. at 97-99.
Id. at 99-101.
Id. at 98-99.
Id. at 86.
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the interest could be transformed into one recognized by the common law, or
the common law could be modified to accommodate the new interest. 6' As with
Justice Brennan, Justices Deane and Gaudron did not consider that the native
title could be alienable outside the native system, but that it could be surrendered
to the Crown. 62 Title could be lost by abandonment of the inhabitants' connection
with the land, although probably not with the abandonment of traditional customs
and ways of the group.63 Justices Deane and Gaudron did not think that the Crown
was lawfully entitled to revoke or terminate title without regard to the wishes
of the inhabitants. 64 In their view, if the Crown wrongfully extinguished native
title, it would be obliged to pay compensation; 65 as native title constitutes a legal
right, the Commonwealth government would be obliged to pay just terms for
any acquisition. 66
Justice Toohey, in a separate opinion, agreed with Justice Brennan that it
was unacceptable that inhabited land could be considered terra nullius.67 Justice
Toohey thought that where land is occupied by native peoples, their rights will
be protected by the common law.68 The inhabitants' connection with the land
had to be related to the community's economic, cultural, or religious life. The
use of the land must be meaningful as understood from the perspective of the
society. Unlike the other Justices, Justice Toohey thought that inalienability of
native title was open to question. 69 He also considered that the Crown had the
power to extinguish title by clear and plain legislation. 70 Justice Toohey recognized a fiduciary duty to ensure that traditional title was not destroyed or impaired
without the consent of or against the interests of the owners. Otherwise the
Aboriginal title holders would be entitled to compensation. 7'
Justice Dawson dissented. In his view, it did not matter at common law whether
land was acquired by conquest, cession, or settlement, if the sovereign manifested
an intention to acquire beneficial title to land. 72 Nothing in the early history of
Australia indicated any intention by the sovereign to recognize any indigenous
claims to land.73 Justice Dawson was predictably with the majority in considering
that native title could be extinguished without compensation.

61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at
at
at
at
at

86-87.
88-89.
110.
94-95.
111.

at
at
at
at
at
at
at

182 (Toohey, J.).
188.
194.
195.
201-03.
159 (Dawson, J.)
139.
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I1. The Immediate Impact of Mabo
The result of Mabo was that Aboriginal claimants who wanted to establish
native title would have to show that they were an identifiable community or group
that had a traditional occupancy or connection with the land and that they had
maintained that connection since annexation. Not clear was to what extent the
claimants had to demonstrate that they had continued their original customs and
traditions on the land. Once the nature of the native title was determined, the
court would protect this native interest by prohibiting activities that were inconsistent with the Aboriginal traditional way of life.
A.

EXTINGUISHMENT OF NATIVE TITLE UNDER MABO

The Aboriginal title could be extinguished if there were no living members
of the Aboriginal group who could claim tide to the land, or if the people involved
had voluntarily transferred their title to the Crown. A problematic area was where
Commonwealth or state legislation might be said to have expressly or impliedly
extinguished native title. Such an instance could be where the government has
made grants of land inconsistent with native title, or appropriated land for public
purposes that might be inconsistent with native title. An example of express
extinguishment is the Queensland Coast Islands Declaration Act, a statute passed
expressly to extinguish native title in the Murray Islands. The High Court in
Mabo v. Queensland (No. 1)74 held that this legislation was invalid since it offended section 10(1) of the Commonwealth's Racial Discrimination Act (1975)
(RDA). This statute renders ineffective any legislation that prevents racial or
ethnic groups from enjoying rights as defined by article 5(d) of the International
Convention on the Elimination of All Forms of Racial Discrimination, 7" that is,
rights that are enjoyed by other racial or ethnic groups.
In Mabo Justice Brennan considered that a declaration in legislation that the
Crown has paramount title and power to dispose of Crown land did not manifest
a clear intention to extinguish native title. 6 All members of the Court, except
Justice Dawson, thought that legislation in the various Commonwealth and state
land acts empowering the Crown to dispose of land and resources did not extinguish native title.77 What was necessary to extinguish native title was that there
be an actual exercise of that power. Justice Brennan also considered that provisions
in such legislation making it an offense for any unauthorized person to enter
Crown land only applied to those who entered or were in occupation without

74. Mabo v. Queensland, 166 C.L.R. 186 (1988) (Austl.).
75. International Convention on the Elimination of All Forms of Racial Discrimination, opened
for signature Mar. 7, 1966, 660 U.N.T.S. 195.
76. See Mabo, 175 C.L.R. at 66 (Brennan, J.).
77. Id. at 110 (Deane & Gaudron, JJ.); 196-97 (Toohey, J.); contra at 160 (Dawson, J.).
FALL 1994

704

THE INTERNATIONAL LAWYER

any color of right, and not to Aborigines who entered or were there by virtue
of their native title. Provisions of this kind did not extinguish native title.78 79
Grants of freehold estates to settlers or homesteaders extinguished native title.
However, questions arose whether legislation granting title of former reserves
to Aborigines extinguished native title. In South Australia and Victoria the state
governments made land grants of former reserves to Aboriginal groups.80 In
South Australia this was done by way of an agreed settlement. In the Northern
Territory, New South Wales, and Queensland lands rights legislation sought to
determine Aboriginal land claims by making a final settlement of land on Aboriginal groups. The legislation in all three jurisdictions provided a claims procedure;
the New South Wales legislation also provided for monetary compensation. 8 In
comparison, United States case law has held that land conveyed by way of an
agreed settlement or an imposed settlement, particularly with compensation, extinguished native title.82
Government grants of leasehold interests raised more difficult questions. In
Mabo Justice Brennan thought that the grant of a lease terminated native title.
He reasoned that once the government created a leasehold interest, it automatically
retained for itself a reversionary interest in freehold. This expanded interest of
the state from a paramount tide to a beneficial interest would extinguish native
title.83 A majority of the Court considered that the native title would be extinguished even though the lease provided special conditions preserving access for
Aboriginal peoples." Justices Deane and Gaudron, on the other hand, thought
that a lease that recognized and protected native title did not extinguish such
title. If the lease did not provide exclusive possession to the lessee, but provided
for access and traditional uses by indigenous peoples, as was the case with some
pastoral leases, the Justices argued that the lease did not manifest a clear intention
on the part of the legislature to extinguish native title.85
B.

NATIVE TITLE TO SUBSURFACE RESOURCES UNDER MABO

Another issue involving the recognition of native land title is whether native
title includes property rights to subsurface resources. If it does not, can native
title owners prevent access to their land for exploration and mining purposes?
In the United States the history of the relationship of the American native peoples
86
to the federal government has been one of a quasi-sovereign to sovereign basis.
78. Id. at 66 (Brennan, J.).

79. Id. at 69.
80.
81.
82.
83.
84.
85.
86.

See Bartlett, supra note 16, at 285.
Id. at 285-86.
United States v. Dann, 470 U.S. 39 (1985).
See Mabo, 175 C.L.R. at 68 (Brennan, J.)
Id. at 158 (Dawson, J.); Toohey, J., expressed no opinion, id. at 197.
Id. at 118 (Deane & Gaudron, JJ.)
See Leshy, supra note 10, at 274.
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When the tribes entered into treaties for the sale of their lands they reserved
certain areas for themselves. These reservations were assumed to include the
mineral and subsurface rights.8 7 By comparison the native title recognized by
Mabo only included those rights traditionally enjoyed by the indigenous inhabitants of Australia. Mining for the most part was not one of those activities.88
Under the Mabo criteria it would follow that access to subsurface rights would
not be part of native title. Moreover, throughout most of Australia when the
Crown transferred land to private ownership, it reserved the mineral rights to
itself.89 While this policy was not always carried out during the nineteenth century,
it has been a consistent policy during the twentieth century. As a result the legal
position, theoretically at least, is that most minerals belong to the Crown.
The Crown's retention of mineral rights may be practically irrelevant if the
holders of native title are able to block the natural resource companies' access
to land for exploration or mining activities. Some of the acts granting mineral
ownership gave the freehold title holders power to regulate or prohibit access
to land for exploration. 90More commonly legislation granting only surface rights
permitted title holders to restrain mining on their property in only certain limited
circumstances. 9' Thus, the right to restrict access would seem to depend on the
particular legislation in force. It generally follows that where a title holder can
withhold permission to enter land, that permission may be given in return for
compensation. The reality of this position is demonstrated through legislation in
some jurisdictions that provides for royalty payments when mining activity takes
place on land reserved to Aboriginal groups. 92
Another question raised by Mabo was whether legislation reserving mineral
rights to the Crown and making it an offense to mine without authority extinguished native title. 93 If the traditional use of land by Aboriginal groups did not
include mining activity, did the government's granting of subsoil rights extinguish
traditional indigenous surface rights? Merely reserving subsoil interests per se
would not constitute a reservation of beneficial ownership of surface rights according to Justice Brennan's analysis. The mining company's entry on the land
either under a lease or resource development agreement, however, may effectively
extinguish native title. Thus, a lease that permits the establishment of mining
townships or extensive surface mining operations and that prevents the Aboriginal
use of the land, could be considered an extinguishment of the native title. If, on
87. Id. at 276.
88. "[O]f all the European activities mining must have appeared to be the least rational, the
most incomprehensible [to Aborigines]." HENRY REYNOLDS, THE OTHER SIDE OF THE FRONTIER
153 (1982).
89. See, e.g., Western Australian Mining Act 1904, § 138; Queensland Mining and Private
Land Act 1909, §§ 6, 21A; see also Leshy, supra note 10, at 301.
90. Leshy, supra note 10, at 303.
91. Id. at 304; Neate, supra note 32, at 178.
92. See Leshy, supra note 10, at 305.
93. See, e.g., Western Australian Land Act 1898, § 15.
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the other hand, the mining company's activities did not seriously impinge on
traditional native uses, then it would appear that native title would continue
unabated.94
C.

ALLOCATION OF LAND FOR PUBLIC PURPOSES UNDER MABO

Legislation appropriating land for public purposes such as parks, forests, and
wildlife sanctuaries, presents a similar question as to whether such legislation
extinguishes native title. This legislation ordinarily provides for the administration, control, and management of land as well as the assumption of ownership
of the land by the Crown. It also ordinarily makes it an offense to remove forest
produce or to hunt animals on such land without authority. 95 Justice Brennan
impliedly considered that legislation of this kind did not manifest a clear and
plain intention to extinguish native title. 96 Using this same analysis, these prohibitions on harvesting and hunting would be construed as not applying to Aborigines
exercising their native title rights to hunt and gather on their traditional lands.
Where the legislation also provides for access by Aboriginal groups to the parklands and sanctuaries, such provisions would probably be viewed as safeguarding
rather than extinguishing native title. 9

D.

COMPENSATION UNDER MABO

Under Mabo claims for compensation might be made against the Commonwealth under section 51(31) of the Australian Constitution, which prohibits acquisition of property without just terms. Similarly, a claim might be made against
a state that grants authority for extinguishing native title without providing compensation. A majority of the High Court in Mabo said that payment for such an

extinguishment was not required per se. Such an extinguishment without compensation might, however, have constituted a breach of the RDA.
E.

EXTINGUISHMENT OF NATIVE TITLE BY STATES AND THE

RDA

In the first Mabo ruling in 1988, Mabo (No. 1), a majority of the Court held
that the Queensland legislation deprived a particular race of people of their right
to enjoy their property on a basis equal with other races. 98 The legislation was
discriminatory because it left intact property rights derived from the Crown, but
not rights derived by the Miriam people prior to annexation. The dissenting

94. See Bartlett, supra note 16, at 290-91.
95. See, e.g., the Western Australian Conservation and Land Management Act 1984, §§ 103,
106, 107.
96. See Mabo, 175 C.L.R. at 68 (Brennan, J.)
97. Id. at 118 (Deane & Gaudron, JJ.).
98. Mabo v. Queensland (No. 1), 166 C.L.R. 186, 217 (1988) (Austl.) (Brennan, Gaudron &
Toohey, JJ); id. at 230 (Deane, J.).
VOL. 28, NO. 3

AUSTRALIA-ABORIGINAL TITLE TO LAND

707

Justices Dawson and Wilson considered that the Islanders had the same rights
to acquire land by Crown grant as any other person and were, therefore, not
discriminated against. 99
The two pertinent provisions of the RDA are sections 9(1) and 10, which read
respectively:
Section 9(1): [It is unlawful for a person] to do any act involving a distinction...
based on race.., which has the purpose or effect of ... impairing the ... enjoyment
or exercises on an equal footing of any human right ....
Section 10: If by reason of ... a law of the Commonwealth or of a State or Territory,
persons of a particular race ... do not enjoy a right that is enjoyed by persons of another
race. . . then, notwithstanding anything in that law, persons of the first mentioned race
...shall, by force of this section, enjoy that right to the same extent as persons of
that other race ...
The effect of section 9(1) was held not to prevent a state legislature from
enacting discriminatory legislation. 1°° Once the law was enacted, however, it
could become invalid because of its inconsistency with Commonwealth law, the
priority of which is provided for under section 109 of the Constitution. The case
law of the High Court indicates that the RDA affects the operation of legislation
that is invalid under section 9(1) or inoperative under section 10.'0' In Mabo
(No. 1) the High Court held that the Queensland legislation did not operate to
deprive the native title holders of their native title because of section 10 of the
RDA.' 0 2 Apart from this, however, the legislation itself was still valid.
In both Mabo 10 3 cases the position of the High Court has been that any law
or act that extinguished native title prior to the enactment of the RDA was valid.
Grants made subsequent to the RDA, however, may be invalid. Because of this
distinction, some states have attempted to ratify post-RDA grants. The Victoria
legislature introduced the Land Titles Validation Act of 1993. This act purports
to give retrospective effect to titles granted by the Crown since October 31, 1975,
on the assumption that such grants are invalid. The act attempts to avoid a breach
of the RDA by providing a means to obtain compensation that is comparable to
that provided other title holders.I°4 A similar proposal has been considered in
Western Australia to confirm retroactively the Crown's ultimate power over land
in Western Australia and to validate any titles granted since the enactment of the
RDA. The proposal is that the act must guarantee due process and compensation to

99. Id. at 206 (Wilson, J.), at 243 (Dawson, J.).
100. Id. at 232 (Deane, J.).
101. Gerhardy v. Brown, 159 C.L.R. 70 (1985) (Austl.).
102. Mabo (No. 1), 166 C.L.R. at 215-16 (Brennan, Gaudron & Toohey, JJ.).
103. Id. at 217-19 (Brennan, Gaudron & Toohey, JJ.); Mabo, 175 C.L.R. at 70 (Brennan, J.),
at 1It (Deane & Gaudron, JJ.), at 196 (Toohey, J.).
104. See Greg McIntyre, Aboriginal Title: Equal Rights and Racial Discrimination, 16 U. NEW
S. WALES L.J. 67 (1993).
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all title holders, including holders of native title.'05 The Northern Territory legislated in the Confirmation of Titles to Land [Request] Act of 1993 the rather unusual
approach of requesting the Commonwealth government to enact legislation similar
to that proposed by Western Australia.l 0 6 The major difficulty with these approaches is that the High Court had previously held in University of Wollongong
v. Metwally,107 that retrospective legislation cannot overcome a section 109 conflict. If it were otherwise, the legislature would be able to nullify section 109
of the Constitution. Because of this conflict, the present view is that the state
governments cannot act to validate grants made since 1975 without the assistance
of the Commonwealth government.
While the state governments cannot discriminate against holders of native title,
it now seems clear since the High Court decision of Gerhardy v. Brown °8 that
there is no legal objection for singling out Aborigines for benevolent treatment
different from that accorded to other members of the population. In Gerhardy
the validity of South Australia's Pitjantjatjara Land Rights Act, which granted
102,630 square kilometers of the state's territory to the Pitjantjatjara people, was
upheld by the High Court. The legislation did not offend the RDA because its
purpose was to ensure adequate advancement of certain racial groups requiring
protection under section 8(1) of the Act. Presumably, state governments would
therefore be open to vest mineral as well as surface rights in the Aboriginal
groups.
The above analysis shows that under Mabo pre- 1975 grants were validly issued
and, depending on their terms, either extinguished native title, or confirmed that
native title existed concurrently with the granted tenement. Insofar as post-1975
grants are concerned, if they offend the RDA, then they will be ineffective to
deprive Aborigines of their native title. The question then is whether the grants
themselves are a nullity. The answer to this question turns on the nature of the
native title, and also on the nature of the grant made. The grant may be such
that it does not deprive the native title holders of their traditional rights, and
would, therefore, presumably exist concurrently with the native title. If the grant
would prevent the Aborigines from using their native title, then the grant would
be ineffective. Furthermore, the native title may be such that it entitles the holders
to exclude strangers from their traditional lands. In such a case the holder of the
grant may be subject to ejectment by the native title holders.
One option open to a mining company in this situation would be for the company
to enter into a private arrangement with the native title holders providing that,

105. Id. at 67-68; see also Peter Gill, Brawl Now Likely over Court's Stance, AUSTL. FIN. REv.,
Oct. 21, 1993, at 5.
106. Richard Bartlett, The Primacyof the Commonwealth, 62 ABORIGINAL L. BULL. 14 (1993).
107. University of Wollongong v. Metwally, 158 C.L.R. 447 (1984) (Austl.).
108. Gerhardy v. Brown, 59 A.L.J.R. 311 (1985).
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in return for payment, the native title holders would not institute legal action to
exclude the company from the native lands. For this agreement to be effective,
however, it would be necessary for the company to identify and bind all the
relevant members of the native group. Even if the company obtains such an
agreement, it still might not be effective because under Mabo native title cannot
be alienated to nontribal members. Given this limitation under Mabo, the mining
company could enter into enforceable agreements with the native title holders
through one of two methods. The state could confer fee simple rights together
with mineral rights on the Aboriginal group in return for a surrender of its native
title, thus permitting the mining companies to enter into binding relations with
the Aboriginal group. Or, the Aboriginal group could surrender its native title
to the state in return for agreed benefits from the mining company which would
in return receive the mining rights for the area.
The bottom line is that while it may be difficult under Mabo for Aboriginal
claimants to establish native title to land, as a result of this decision Aboriginal
claimants can nonetheless significantly delay or even destroy natural resource
projects through asserting native title claims. Since the Mabo decision Aboriginal
groups have made thirteen claims to land in Australia." ° For example certain
Aboriginal groups claim native title to land involving A$400 million in mining
leases owned by Comalco Ltd. in Weipa, Queensland."o In another example,
about 700 Martu people have made a claim to an area covering more than 200,000
square kilometers. The land claimed includes several known uranium deposits
discovered by Conzinc Rio Tinto (now called C.R.A.). The Martu people are
not opposed to mining, but want full control over negotiations with the mining
companies."' These claims have continued despite the effort to achieve a national
settlement on the part of the Labor government of Paul Keating.

109. The Wik Peoples v. Queensland, Federal Court, Queensland District Registry, General
Division, No. QG104 of 1993; Dalungbara, Batchala & Ngulungbara People of Kgari v. Queensland,
Supreme Court of Queensland, No. 913 of 1993; Bidjara Tribe v. Commonwealth, High Court,
Sydney Registry, No. S78 of 1993; Gubbi Gubbi Sovereign Nation v. Queensland, Supreme Court
of Queensland, No. 992 of 1993; Morowari Tribe v. Commonwealth, High Court, Sydney Registry,
No. S97 of 1993; Ngunnawal, Walgalu, Djilamatang & Ngarigo Aboriginal Nations v. Commonwealth, High Court, Canberra Registry, No. ClI of 1993; Yorta Yorta Aboriginal Community v.
Victoria High Court, Melbourne Registry, No. M102 of 1993; Wiradjuri Tribe v. Commonwealth,
High Court, Sydney Registry, No. S65 of 1993; Wadi Wadi Tribe v. Commonwealth, High Court,
Sydney Registry, No. S73 of 1993; Cape Portland Tribe & Flinders Island Aboriginal Ass'n v.
Commonwealth, High Court, Hobart Registry, No. H2 of 1993; Arabunna Tribe v. Commonwealth,
High Court, Sydney Registry, No. S105 of 1993; Utemorrah v. Commonwealth, High Court, Perth
Registry, No. P18 of 1991; Pareroultjav. Ticker, Federal Court, New South Wales District Registry,
General Division, No. G0040 of 1993, decision reserved on July 2, 1993. Information supplied by
Arthur Robinson & Hedderwicks, Native Title Claim Areas (Aug. 12, 1993) (map and listing of
cases).
110. Aborigines Extend $400n Weipa Claim, AUSTRALIAN, Oct. 21, 1993, at 2.
111. Duncan Graham, WA Blacks Make Huge Land Claim, THE AGE, Sept. 11, 1993, at 7.

FALL 1994

710

THE INTERNATIONAL LAWYER

IV. The Post-Mabo Debate
The High Court was subjected to severe criticism following the Mabo decision. 112 Much of this criticism came from the mining industry in Australia, which,
in turn, was accused through the somewhat unusual extra-judicial statements of
the Australian Chief Justice, Sir Anthony Mason, of engaging in a campaign to
discredit the Mabo decision." 3 The mining industry asserted that the decision
was wrong in fact and wrong in law. 114 Furthermore, said critics, the decision's
vagueness had the potential to lead to a rapid drying up of investment in Australia's
mining and exploration industries. 1 5 However, the major criticism of the decision
was that the Court was engaging in political and social legislative reform by
overturning a long line of contrary authority on the status of Australia as terra
nullius. The Court was said to be ill-equipped to engage in such an exercise, not
only on the general grounds that it was not a legislative body, but also because
it reached its decision without hearing argument from interested parties, including
the Aborigines, the natural resource industry, and the governments of the various
states. 6 The Court was also criticized for abandoning the strictly legalistic position on native land title of former High Court benches. '
Aboriginal groups have also criticized the Mabo decision. "' The ruling makes
it very difficult for Aborigines to prove native title. Mabo also effectively disenfranchises those groups who were completely driven off their land by white
settlers. " 9 The decision can also be criticized for its odd and somewhat paternalistic characterization of Aboriginal culture and religion. The idea that Aborigines
must show that they have maintained their traditional links with the land seems
to suggest that Aboriginal culture is a static one; that it is unaffected by the world
around it, and indeed that it was unaffected by 200 years of Western settlement.
The Mabo decision, however, also has received a great deal of support. It has
been characterized as a decision whose time had come and one that was in the
best traditions of the common law. 0 From the position of the Commonwealth
112. Connolly, supra note 12, at 5-6; S.E.K Hulm, Aspects of the High Court's Handling of
IN MABO 61 (1993) (pamphlet published by the Association
of Mining and Exploration Companies Inc.).
113. Hulm, supra note 112, at 62.
114. Id. at 29-50.
115. Richard Bartlett, Mabo: Another Triumph for the Common Law, 15 SYDNEY L. REV. 178,
178-79 (1993); Connolly, supra note 12, at 8; Hugh Morgan, Mabo, Australia and the High Court,
THE REPORTER, issue 4, 1993, at 8-13; see also Geoffrey Ewing, Governments Must ProtectBusiness
Against Mabo Fallout, AUSTRALIAN, June 7, 1993, at 11; Lenore Taylor & Jamie Walker, Mabo
Sparks Battle over States' Rights, AUSTRALIAN, June 7, 1993, at 1; Scott Henry & Mark Irving,
Lib Premiers Opt for Own Laws, AUSTRALIAN, June 10, 1993, at 4.
116. Connolly, supra note 12, at 1-14; Hulm, supra note 112, at 23-29, 45-52.
117. Connolly, supra note 12, at 1-14; Hulm, supra note 112, at 23-29, 45-52.
118. Jamie Walker & Scott Henry, Tickner Attacks Mabo-style Claims, AUSTRALIAN, June 9,
1993, at 2; Fury over Ignored Rights, HERALD SUN, Oct. 20, 1993, at 5.
119. See McGinley, supra note 24, at 330.
120. See Bartlett, supra note 115.

Mabo, in THE HIGH COURT OF AUSTRALIA

VOL. 28, NO. 3

AUSTRALIA-ABORIGINAL TITLE TO LAND

711

government the decision was said to be a "landmark in the history of relations
between indigenous [peoples] and other Australians, with long term implications
for the future identity of the nation. '12 The decision was considered by the
government to be a stimulus to reconciliation by establishing a new basis for the
relationship of Aborigines and other Australians. 12 2 In addition, the government
thought that there should be a balanced national response to the Mabo case that
would further the process of reconciliation while also ensuring some certainty
to mining, pastoral, and other industries essential to Australia's economic future. 12 3 To this end the government appointed a ministerial committee on Mabo
to establish a framework of principles in response to the implications and uncertainties of the Mabo decision. 124 In June 1993 the committee produced a working
paper. The committee considered in this paper how future land management
should be conducted in a way that recognizes that native title exists at common
law while also permitting land management to be undertaken in an efficient, fair,
and nondiscriminatory fashion. To this end the committee made the following
proposals:
(1) Identification of Native Title through the Establishmentof Tribunals. The
committee favored a system of state tribunals for establishing native title. The
tribunals were to be informal, nonadversarial, and expeditious; the claims were
to be made by Aboriginal and Torres Strait Islanders organizations.125 These
tribunals could be either the present Aboriginal land councils or new organizations
created specially for the task. Individuals might also make claims.
The committee envisaged that appeal of points of law could be made to the
courts, and also that if important principles were involved the matter could be
heard at first instance by a court. The tribunals were to be funded by the governments, and financial assistance given to the organizations making claims. In
addition, the tribunals were to operate within parameters acceptable to the Commonwealth to ensure a consistent national policy. The tribunals would give priority to establishing a system of registration and notification of claims. Straightforward claims to native title would be recognized quickly, and126claims to areas
earmarked for major development would be considered first.
(2) Recognition and Extinguishment ofNative Title. The laws of the Commonwealth, states, and territories should be reviewed to give effect to native title,
which title should be preserved to the maximum extent possible. To this end the
laws of the various jurisdictions should be amended to provide that government

121.

COMMONWEALTH OF AUSTRALIA, MABO: THE HIGH COURT DECISION ON NATIVE TITLE,

DIscussIoN PAPER, JUNE, 1993, at 92.

122. Id.
123. Id. at 11-12.
124. Id. at 3.
125. For the purposes of this article the term Aborigines should be taken to include Torres Strait
Islanders.
126. COMMONWEALTH OF AUSTRALIA, supra note 121, at 31-38.
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land grants do not extinguish native title. If possible the native title and the grant
should coexist; otherwise, the native title should be subject to the grant for the
period of the grant, and should, where possible, revive at the expiration of the
grant. The committee thought that these principles would apply more readily to
mining leases than to pastoral or tourism leases where, presumably, the lease is
usually more intrusive and permanent. Only in exceptional circumstances would
native title be extinguished, and then only through negotiation or compulsory
acquisition, which would be in the same manner and circumstances that other
title holders' rights are extinguished.127
(3) The Integrity of the RDA to Be Maintained. The committee was anxious
that native title should not be treated any less favorably either in procedure or
in compensation than other comparable title. 28
'
(4) Consent and Veto over Grants Made to June 30, 1993. The native title
holders were not to have a right to veto grants made prior to June 30, 1993; nor
need these grants be renegotiated. Insofar as future grants were concerned, the
native title holders should have a right of consent where a comparable title holder
has a right of consent. Because indigenous people have a special attachment to
their land, a special right of consent should be available to native title holders
that is not available to other nonindigenous peoples. The committee also thought
that negotiation should be the preferred means of reaching a settlement. This
method should be used where negotiation would be employed to settle comparable
claims and, because of the special relationship29 of Aborigines to their land, it
should be used where other claims are made. 1
(5) Conversion of Native Title. The committee was opposed to the compulsory
conversion of native title to statutory title, and also to a statutory codification
of native title. Statutory land rights should complement native title rather than
replace it. However,
voluntary conversion of native title to statutory title was
30
acceptable. 1
(6) Post-1975 Grants. The committee considered it important that certainty
of title should be given to those holding post-1975 grants. To this end the committee was prepared to recommend that the Commonwealth role back the RDA in
order to validate such grants subject to appropriate compensation being paid. A
cutoff date of June 30, 1993, was suggested. Insofar as grants made before that
date were concerned the Commonwealth would facilitate the validation of such
grants and contribute to the compensation; it would not do so for grants made
after that date. '31
(7) Future Land Management. Where a government proposed to deal with
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land credibly subject to native title, it should notify the relevant parties of its
proposed action, negotiate with the parties, and failing an agreed settlement
obtain the land by compulsory acquisition. Where the proposed action would not
extinguish native title, then the government should treat the holders of native
132
title in the same fashion that they would treat the holder of a comparable interest.
(8) Compensation. The committee considered that the parameters of compensation should be determined by legislation rather than by the courts. Holders of
existing title would not be required to pay retrospective or prospective compensa33
tion. This burden would be borne by the Commonwealth and state governments.
(9) NationalFund. As part of the reconciliation process a national fund would
134
be set up to acquire land in order to compensate for past dispossession.
From the perspective of mining companies the benefits of the proposals were
that the government recognized that uncertainties regarding existing grants had
to be resolved quickly and that existing grants were to be validated and compensation paid by the governments. The negative points of the proposal were: the
cutoff date of June 30, 1993; the provision for the revival of native title on the
expiration of a mining operation; the treatment of native holders in the same
fashion as comparable title holders, without indicating who such comparable
holders were; and the extension of the rights of native title holders beyond that
of comparable title holders in negotiations.
Nonadversarial tribunals for determining disputes also posed problems. Such
tribunals are not always speedy, and appeal to the courts on points of law may
even further delay proceedings.1 35 The proposal also raised the status of claimants
in that simply registering a claim would mean that the registrant would have
presumptive negotiating rights. The proposal did not indicate any cutoff date for
the lodgment of new claims. The proposal recognized the power of states to
extinguish native title by condemnation; however, the overall time frame for
extinguishment could be extremely lengthy. Under the proposal the native title
would first have to be established; then it would be necessary to negotiate a
possible settlement before condemnation could be effected. The proposal also
did not deal with existing leases and licenses subject to renewal or expansion on
the discovery of minerals. Nor did the proposal clarify the status of subsurface
rights.
Following the publication of the paper there was a meeting of the Council of
Australian Governments (COAG), which failed to reach any agreement regarding
the principles set out in the discussion paper. 136 Some of the states were in favor

132. Id. at 104.
133. Id. at 104-05.
134. Id. at 105-06.
135. Forbes, supra note 23, at 19; Terry McCrann, Counting the Cost of Going by the Rules,
HERALD SUN, Oct. 21, 1993, at 53.
136. Henry & Irving, supra note 115, at 4.
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of a national approach to the recognition of native title;' 37others particularly
Western Australia, were critical of the Commonwealth's intrusion into land management-an area of state responsibility.1 38 As indicated above Victoria, Western
Australia, and the Northern Territory made various attempts to respond legislatively to the situation. 39
'
Major opposition to the proposal ultimately arose, however, from the Aboriginal lobby and environmental groups. The major objection centered around the
proposal to role back the RDA so as to validate grants made since the enactment
of the RDA. To do so, the opposition said, would be contrary to Australia's
international obligations under the International Convention on the Elimination
of All Forms of Racial Discrimination. This aspect of the proposal was said to
be the final dispossession of the Aboriginal people.'40
At the same time the effect of the Mabo decision and the Commonwealth's
proposal on economic development in Australia was causing increasing concern.
The Commonwealth government's chief adviser on microeconomic reform
warned the government that the uncertainties surrounding the Mabo decision
were impeding Australia's economic growth. Native title could result in a large
portion of Australia's land becoming inaccessible for mineral exploration and
development or could significantly increase the cost of such ventures."" While
the mining industry was pleased that the Commonwealth's proposal did not include
an Aboriginal veto to resource development, it feared that the negotiation provisions would make some ventures financially unworkable.142
Following accusations that the Commonwealth government was bending to
pressure from the mining industry, 143the Keating government began to reconsider
its position on pushing back the RDA.'" An alternative approach was that the
government would recognize the primacy of validly issued pastoral leases, but
would not prevent Aborigines challenging their validity in court. 45 The govern-

137. Tony Parkinson & Ewin Hannan, Lib Premiers Warn of Title Backlash, AUSTRALIAN, June
9, 1993, at 2. Queensland, South Australia, New South Wales, and the Australian Capital Territory
were in favor of a national response to the Mabo decision. Id.
138. Id.
139. See supra notes 104-06 and accompanying text.
140. Lenore Taylor, United Attack on Plan to Extinguish Title, AUSTRALIAN, Sept. 13, 1993, at
5; Lenore Taylor, Mabo Bill Breaches Human Rights Duties, AUSTRALIAN, Sept. 14, 1993, at 1;
Lenore Taylor, Mabo Legislation "Completes Dispossession of Aborigines," AUSTRALIAN, Sept.
23, 1993, at 3.
141. George Megalogenis, Mabo Stalls Growth, Keating Told, AUSTRALIAN, Sept. 20, 1993, at
19.
142. Frank Brennan, Undermining Mabo, THE AGE, Oct. 4, 1993, at 13.
143. Gay Alcorn, Australia's Conscience Decries Planned Mabo Law, THE AGE, Sept. 9, 1993,
at 3.
144. Innes Willox, PM Seeks More Talks on Mabo, THE AGE, Oct. 8, 1993, at 5.
145. Peter Gill, Hopes Dim for Accord with States, AUSTL. FIN. REV., Oct. 19, 1993, at 10;
Tom Burton, Keating Hits Out Masterfully, AUSTL. FIN. REV., Oct. 19, 1993, at 10.
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ment further suggested that native title and pastoral leases might coexist either
as a matter of common law or legislative policy.'46
Both industry and state governments roundly attacked these suggestions. The
Prime Minister was criticized as having gone back on a clear commitment to
industry and received a letter signed by over fifty senior businessmen calling on
the government to put an end to the uncertainty over existing land titles. They
said that the continuing uncertainty was disastrous on investment in Australian
industry.147 Critics also noted that the suggestion that native title might coexist
with pastoral leases would work to the disadvantage of Aborigines. If they pressed
for extensive rights, then their native title would have been extinguished by the
pastoral lease; if they did not press for extensive rights, what they received might
be meaningless. 148 The recognition of the right, however, would give native title
holders a means to stall or disrupt resource development.
These developments were carried out during an acrimonious public debate not
uncommon in Australian politics where interest groups accused each other of
bad faith and incompetence. 149 On September 19, 1993, however, the Prime
Minister was able to reach an agreement that was acceptable to major Aboriginal
groups, most of the states, and the pastoral industry, as well as receiving a
qualified assent from the mining industry. 5
The main features of this proposal were:''
* Land titles would be validated by the state governments.
* Pastoral leases would extinguish native title except where Aborigines have
reservation rights.
* Native title would not be extinguished or revived in the case of mining
leases.
* Compensation was to be paid to Aborigines for validated native title and
just terms for all acquisitions of native title.
* Aborigines would have a right to negotiate but not to veto proposals.
• States would retain the administration of land titles, including native title.
* Aborigines could choose state or federal tribunals for native title claims.
146. Lenore Taylor, Mabo: PM Puts More Leases in Doubt, AUSTRALIAN, Oct. 19, 1993, at 1.
147. Tom Burton & Peter Hartcher, Mabo: The Backlash Begins as Business Warns of Disaster,
AUSTL. FIN. REV., Oct. 19, 1993, at 1.
148. Chris Merritt, Aborigines and Farmers May Be in for a Gamble, AUSTL. FIN. REV., Oct
19, 1993, at 10.
149. See, e.g., Taylor, supra note 37, at 2; Margaret Easterbrook, Mabo: The Big Blow-up, THE
AGE, Oct. 9, 1993, at 1.
150. Lenore Taylor, Hello Ruby Tuesday, Goodbye Mabo Mayhem, AUSTRALIAN, Oct. 20, 1993,
at 9.
151. The terms of the agreement and the discussion that follows are based on information taken from
the following sources: COALITION OF ABORIGINAL AND TORRES STRAIT ISLANDER ORGANIZATIONS
WORKING PARTY, THE NATIVE TITLE BILL-A PLAIN ENGLISH GUIDE 23-26 (1993); The Historic
Blueprint that Puts Terra Nullius to Rest, AUSTRALIAN, Oct. 20, 1993, at 2; Peter Gill, Keating:
Justice Done, Honor Settled, AUSTL. FIN. REV., Oct. 20, 1993, at 10; Michelle Coffey, Leaders
Hail a Historic Victory, HERALD SUN, Oct. 20, 1993, at 5.
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* State tribunals would arbitrate disputes on land use.
" A year's deadline would be set for the issuing of new mining leases, eight
months for exploration.
* The Commonwealth would establish a land acquisition fund.
* Aborigines would be able to convert acquired pastoral leases into another
title resembling native title.
The major feature of the agreement was that the proposal would not suspend
the RDA. While the Commonwealth would validate invalid post-1975 grants,
this action would be taken as part of a larger parcel designed to benefit the
Aboriginal community under section 8(1) of the RDA. There was not to be a
wholesale extinguishment of native title. The arrangement was that only invalid
freehold grants, and agricultural, pastoral, and commercial leases would extinguish native title. The proposed law would not extinguish any native title in
any valid pre-1975 grants or (presumably) valid post-1975 grants that did not
extinguish native title. To do so was seen as incompatible with the RDA. It was
also agreed that Crown uses would not extinguish native title.
The agreement set no cap on compensation, and the special attachment of
Aboriginals to their land would be recognized in awarding compensation. The
Prime Minister said that the cost of compensation for extinguishment of native
title would run into hundreds of millions of dollars, the bulk of which would be
born by the Commonwealth and would be payable over some twenty years. 52
The state bodies that were to arbitrate over future acts of native title were to
use culturally sensitive criteria in decision making, and a member of the Native
Tribunal would sit with any mining warden making decisions affecting Aboriginal
land. Hunting, fishing, and harvesting rights were not to be discriminated against.
Also, all laws affecting such rights were to be reviewed within two years. While
mining leases would not extinguish native title, only existing rights to minerals
would be confirmed. Public access to beaches would be protected, but native
title in beaches would also be protected. Arbitration agreements would only be
overridden in the interest of the states or Commonwealth.
The right to negotiate applied to all categories of grants except those that were
excluded. A category of grant would not be excluded unless the Commonwealth
minister was satisfied that there would be appropriate negotiation regarding Aboriginal access. Negotiation would also apply when compulsory acquisition involved a transfer to a third party. Nonregistered title holders would have two
months to become registered and to lodge an objection to proposed grants. No
grant should be made over native tide that would not be made over freehold
land. Native title claimants who could show a prima facie case would have negotiation rights as if they were native title holders. The agreement should not include
a sunset clause for making claims.
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The new proposal was said to adversely affect Aborigines whose native title
rights were effected by invalid post- 1975 grants. 153 Presumably under Mabo these
rights would have either been unaffected or would have received paramountcy.
Aborigines holding pastoral leases could convert these into native title if they could
in the land. Some commentators
show that they had also the requisite native title
54
questioned the wisdom of such conversion. 1
After the Mabo accord some Aboriginal groups denied the authority of the
Aboriginal negotiators to enter into agreements on their behalf. 5 Some were
angered at the suggestion that indigenous claimants had the burden of proving
title to land that they had occupied from time immemorial. 5 6 Concern was also
voiced that Aboriginal groups would begin making native title claims against
each other's land. 157 Assertions were made that of the estimated A$2 billion paid
annually to Aboriginal groups by the Commonwealth and state governments the
Aboriginal people received very little. Critics suggested that most of the benefits
of the Mabo accord would find their way into lawyers' pockets or be wasted by
Aboriginal and bureaucratic mismanagement. 5 '
The pastoral industry was relatively happy with the accord as it gave them
some certainty in their holdings.' 59 The mining industry was at first skeptical
and ultimately rejected the proposal.'60 The Western Australian Chamber of Mines
and Energy considered that the accord did not deliver a workable system of land
management. The Chamber saw the negotiation rights of Aboriginal title holders
and claimants as a de facto veto on mining proposals. It criticized Aboriginal
negotiators as making unreasonable commercial demands on mining companies:
"Unlike the Crown, which encourages exploration by setting clear rules for
'mineral rent' . . . the representatives of Aboriginal people usually seek high

upfront payment plus compensation well above the cost of actual damage to the
ground, and usually demand 'mineral16 rents' from production, even though
...they are the Crown's minerals.' '
The Chamber requested that the Commonwealth reaffirm Crown ownership
of minerals; validate doubtful titles; and ensure certainty of land management
processes to allow mineral exploration and development to continue. It also called
on Western Australia to provide the same certainty and to ensure that land manage153. Garth Nettheim, Mabo Measure Must Be Made to Fit the Bill, AUSTL. FIN. REV., Oct. 20,

1993, at 17.
154. See, e.g., Grahame Armstrong, No Change Plea to Aborigines, W.
at 6.
155.
156.
157.
158.
159.

Tickner, supra note 20, at 6.
Fury over Ignored Rights, supra note 118, at 5.
See Campbell, supra note 37, at 15.
Id.; see also Taylor, supra note 37, at 2.
Michelle Coffey, Farmers, Miners Won over, HERALD

SUN,

AUSTL.,

Oct. 20, 1993,

Oct. 20, 1993, at 5.

160. Amanda Hurley & Liz Tickner, Land Fund Worries Miners, W. AUSTL., Oct. 21, 1993,
at 11; Tim Stevens, Groups Laud Deal but Miners Nervous, AUSTRALIAN, Oct. 20, 1993, at 2.
161. See Wilson, supra note 25, at 6.
FALL 1994

718

THE INTERNATIONAL LAWYER

ment remained in Western Australian hands. The result of these requests was
that the Premier of Western Australia promised to introduce
legislation and to
62
challenge Commonwealth legislation in the High Court.1
The Mabo accord surprisingly obtained the support of Victoria's conservative
government.1 63 The other governments showed an initial cautious approval of
the agreement.'64 The most vehement opponent of the new proposal was again
Western Australia, whose Premier, Richard Court, saw his state as likely to be
most adversely affected by the proposals in the accord. Western Australia has
the largest area of land that is likely to be subject to native title claims. The state
government feared that native title claims would cause years of litigation and
seriously affect Western Australia's economic future. It also thought that the
Commonwealth, and the High Court for that matter, had no business interfering
in land management, a matter regarded as primarily within the area of responsibility of the states. 65 The government of the Northern Territory also began to have
misgivings about the accord. Its concern was that Aborigines using money from
the proposed land acquisition fund would purchase pastoral leases that they would
then convert to statutory native title. This prospect, the government said, would
pose a grave threat to the territory's economic future.' 66
During the period of the drafting of the Commonwealth's legislation an acrimo67
nious debate erupted in which the major parties accused each other of racism. 1
V. The Native Title Bill (1993) and Native Title Act (1993)
The Native Title Bill (1993) came before the Australian parliament at the end
of 1993. As foreshadowed, it dealt with past and future acts over native title and
established a means whereby native title could be determined.
The Bill was rejected by Western Australia and the Northern Territory, 6 and
received criticism from Victoria and New South Wales Premiers. 169 In the senate
the governing Labor Party has thirty seats, the opposition Liberal Party has
thirty-six seats, the Democrats seven (who were expected to vote with the govern-

162. Id.
163. Nigel Wilson & Peter Gill, Court Stands out Against the FederalLine and Threatens WA
Legislation, AUSTL. FIN. REV., Oct. 20, 1993, at 10.

164. Id.
165. Lenore Taylor & Scott Henry, Court to Go It Alone on Mabo, AUSTRALIAN, Oct. 21, 1993,
at 1; Innes Willox, WA Set to Challenge Mabo Decision in the High Court, THE AGE, Oct. 22,
1993, at 5.
166. Lenore Taylor et al., Perron Lines against Mabo Plan, AUSTRALIAN, Oct. 22, 1993, at 1;
Willox, supra note 165.
167. Peter Gill, PoliticiansScrape the Scab off Australia's Latent Racism, AUSTL. FIN. REV.,
Oct. 28, 1993, at 4; Lenore Taylor, Libs Accused of Racism on Mabo, AUSTRALIAN, Oct. 28, 1993,
at 1.
168. Geoffrey Barker & Innes Willox, A Plea to the Nation-Mabo, THE AGE, Nov. 16, 1993,
at 1.
169. Martin Daly, Kennett on Attack over Mabo Claims, THE AGE, Dec. 6, 1993, at 6.
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ment); senators from Western Australia included an independent and two
Greens. 170 Because of these numbers the position of the opposition and the two
Greens on the Bill was critical. The federal opposition party opposed it; 17 1 the
two Green Western Australian senators were also critical of the Bill. 172 The
Greens criticized the Bill on the basis that it was racially discriminatory against
Aborigines, restricted native title rights, provided inadequate compensation, and
gave too much power to ministers to veto native tribunal decisions. 73 Aboriginal
spokespersons were also at loggerheads over the appropriateness of the Bill.' 74
The various parties proposed over 300 amendments. 175 The mining industry also
severely criticized the Bill. The head of BHP, John Prescott, described the Bill
as trying to read porridge, "It is far too complex, far too difficult to understand
and fraught with danger of leading us into additional uncertainty and unnecessary
conflict." 76 The complexity of the Bill was indicated by the fact that it was over
77
100 pages in length and contained some twenty-one pages of definitions.1 In
the final session of parliament, however, the government was able, with some
78
amendments, to have the Bill enacted in the form of the Native Title Act.
The basic approach of the Act is as follows:
(1) Establishing Native Title. Section 223(1) defines native title as the rights
and interest that are possessed under the traditional laws and customs of the
Aboriginal peoples and Torres Straits Islanders in land and waters that are recognized by the common law. This definition in effect adopts the Mabo definition
of native title. The Act also provides that native title can179be held by bodies
corporate in trust for the common law native title holders.
Under the Act the states and territories can establish arbitral tribunals to recognize native title. These must, however, comply with the Commonwealth legislation or risk invalidation. "o The Commonwealth minister must determine whether
the state legislation meets the national standard and recognize or not recognize
the local system. If the minister does not recognize the local system, then its
determinations can be overridden by the determinations of a recognized state or
Commonwealth authority.' 8' The Commonwealth arbitral body is the National
170. John Stone, Democrats' Bill of Indictment, AUSTL. FIN. REV., Dec. 9, 1993, at 15.
171. Innes Willox, Hewson to Fight Mabo Laws, THE AGE, Nov. 18, 1993, at 1.
172. Innes Willox, Greens Put a Mabo Ultimatum, THE AGE, Dec. 10, 1993, at 1.
173. Id.
174. Innes Willox, Aboriginal LeadersClash on Mabo, THE AGE, Dec. 7, 1993, at 3; Tom Burton
& Steve Lewis, Mabo Bill under Siege as Greens Demand Changes, AUSTL. FIN. REV., Dec. 2,
1993, at 1.
175. See Willox, supra note 172, at 1.
176. Tom Burton & Mark Smith, BHP Boss Blasts PM's Mabo Bill, AUSTL. FIN. REV., Nov.
18, 1993, at 1.
177. Id.
178. Native Title Act No. 110 of 1993 (Austl.).
179. Id. §§ 55-57.
180. Id. §§ 27, 43.
181. Id. § 251.
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Native Title Tribunal (NNTT). 18 2 Title holders can determine whether to pursue
their claims in a state or Commonwealth tribunal. 83
'
The proposed Commonwealth structure is two tiered. The NNTT will deal
with uncontested or conciliated claims to native title and/or compensation.'14 8It5
can also inquire into matters referred to it by the Commonwealth minister.
The NNTT will be composed of presidential and nonpresidential members. Presidential members are to be selected from judges of the federal court or former
judges of a state supreme court. '6 Nonpresidential members are to have special
knowledge in relation to Aboriginal
or Torres Strait Islander societies, land man87
agement, or dispute resolution.
The federal court will hear contested claims for determination of native title
or compensation.' 8 The court will also hear appeals on questions of law from
the NNTT and from a decision of a presidential member not to accept an application for the determination of native title.'8 9 The court and the NNTT must adopt
procedures that are informal, just, prompt, economical, and which take account
of the cultural concerns of the indigenous people. '90 The Act also provides for
a Registrar of Native Titles.' 9 '
In order to obtain negotiation rights provided for under the Act the native title
holders must have either a determination of native title in their favor or they
must be registered claimants. '92 To achieve the latter status the claimants must
prove certain essential elements of their case to the registrar. 193A negative decision
by the registrar is appealable.' 94 The Act provides that non-native title holders95
can also have a determination made as to the existence of native title on land.
Lodgement of a native title claimant application will cause the non-native application to lapse. 96 The registrar must notify all interested persons including the
Aboriginal or Torres Strait Islander body involved of an application; the tribunal
may permit interested persons whose interests are affected to be involved in the
claim process. 197
If a non-native title applicant makes an application for determination of the

182.
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184.
185.
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Id.§§ 95-98.
Id.§§ 29, 30, 61(1).
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Id.§ 67(1).
Id. § 66(2).
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existence of native title, and no native title claimant submits an application within
two months, the tribunal may make a determination on the unopposed claim.1 98
To do so the tribunal must be satisfied that a prima facie case has been made.' 99
Determinations can be made on the basis of mediated agreements. 2°° If no agreement is reached, the matter is to be referred to the federal court for hearing.20'
(2) Validation of Past Grants. The Act provides for the validation of past
Commonwealth acts and permits the states to validate their own past acts on the
same terms as the Commonwealth. 202 The Act only validates past acts that might
be brought into question because of the ex post facto recognition of native titleit does not purport to validate past acts thought to be valid.20 3 The effect of the
complex provisions seems to validate grants of freehold interests, grants of land
for public works, and pastoral or other leases (excluding mining leases) that are
inconsistent with native title. 2°4 In the case of mining leases the principle of
nonextinguishment of the native title will apply. 20 5 The Act does not validate
grants by the Crown to the Crown or grants made for the benefit of Aborigines
or Torres Islanders. 206 The Act relates only to invalid acts prior to January 1,
1994.207 However, legislation that affects native title is only validated to June
30, 1993.208 This cutoff is to deal with post-Mabo discriminatory legislation by
the states. Renewals of valid grants are treated as past grants for the purposes of
validation. 2° Valid grants that are subject to renewal are not subject to negotiation
rights except with leave of the arbitral body.210 Options valid to January 1, 1994,
and offers made before July 1, 1993, are also treated as past acts. 2t ' The principle
that native title is not extinguished is applicable, and compensation on the renewal
may be available to the native title holders if this is the effect at common law
for renewal.2" 2
The Act provides for four categories of acts: Category A acts are the grant
of freehold, pastoral, agricultural, residential, and commercial leases, or the
construction of public works where native title will be extinguished by validation.
Category B acts relate to other leases, other than mining leases, where there is
extinguishment to the extent of inconsistency. Category C covers mining leases
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.
208.
209.

Id. § 66(3).
Id. § 70.
Id.§§ 72, 73.
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Id. §§ 11(2), 228.
Id. § 228(4).
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211. Id. § 228(3).
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where the native title survives and revives at the end of the lease. This nonextinguishment principle does not apply to permanent mining towns.213 The final
category, D, refers to all other acts, such as the creation of Crown reservations,
where native title survives and revives at the termination of the interest.214
(3) CompensationEntitlements. The native title holders are entitled to compensation on just terms under the Act where there has been an extinguishment of
native title by past acts that are validated by the Act. 215 Just terms apparently
encompass comparable freehold interests, but also take account of the special
attachment that Aborigines have to their land.216 Where native title is impaired
but not extinguished, the native title holder will receive compensation to the same
extent as would a freehold title holder.21 7 Where the native title is impaired by
an act that could not have been done over freehold land, the native title holder's
rights will not be impaired and the title holder will receive compensation on just
terms.2" 8 The native title holders are entitled to negotiate nonmonetary compensation. 21 9 This provision can be seen as a possibility for gaining self-government
powers in return for allowing use of land.22°
(4) The FutureRegime. The Act provides for permissible future acts in relation
to land subject to native title. 22' Native title holders may by agreement surrender
their title to the Commonwealth, states, or territories, or authorize future acts
that will affect their native title.222 The Commonwealth, states or territories can
extinguish native title on payment of just compensation.223 In such instances the
native title holders are entitled to the same procedural rights of notification and
objection as are ordinary title holders.2 24 Thus future extinguishments of native
title will only be permissible by agreement or compulsory acquisition."'
Registered native title holders and registered claimants have special rights to
negotiate in the case of acts relating to mining, compulsory acquisition for the
purpose of making a grant to a third person, and other acts approved by the
Commonwealth minister.2 26 The right to negotiate does not apply if no registered
title holder or claimant comes forward within the two-month period following
notification.227
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The minister has the power to exclude negotiation rights where the proposed
act will have minimal effect on native title. Also, acts that do not directly impact
on community life can be approved by an expedited process.228 Where the parties
cannot after negotiation reach an agreement, then any party can apply to the
NNTT or the recognized state arbitral body for determination of whether the act
can proceed and under what conditions. 229 The negotiation period is four months
for exploration and six months for mining. 230 Failing this, the arbitral body must
"try" to achieve a decision, with the use of conciliation, within four months for
exploration and six months for mining. 231 The arbitral authority must, in taking
its decision, evaluate the impact of the proposed act on the way of life of the native
title holders, the environment, and the economic significance of the proposal to
Australia or the state involved as well as other matters.232 The relevant minister
can overrule a decision of the arbitral body in the national or state interest.233
Where there is a recognized state arbitral body or one given the same or
equivalent rights to negotiate, then that will be the arbitral body for the state.234
Where there is such a state arbitral body, then it rather than the Commonwealth
system will apply to the dispute.
(5) Conversion of Native Title to Statutory Native Title. Native title holders
will be able to convert native title into statutory native title. The native title
holders can agree to acts taking place on their land and can negotiate agreements
on a local or regional basis.235
(6) Offshore Operations. Future grants have to be nondiscriminatory and are
not subject to the freehold characterization of onshore operations. The Act now
adopts the position that offshore native title is unique and finds no parallel in
common law property systems. 236
(7) National Fund. The Act sets up a National Aboriginal and Torres Strait
Islander Land Fund to compensate indigenous people whose
dispossession will
2 37
not benefit from the High Court's decision on native title.
The Act certainly does not achieve the commercial certainty that it promised.
It also goes far beyond the Mabo decision. Native title, no matter how insubstantial
it seems, under the Act appears to receive the same status as freehold property.
Native title holders and claimants to native title acquire extensive negotiation
rights. Under the Act a proposal can probably be delayed for minimum of twenty
months, with no upper limit. Despite government protestations to the contrary,
228.
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this ability to delay looks very much like a veto power. The scheme, by and
large, also permits forum shopping by claimants. All of these features give native
title holders opportunity to obstruct mining companies. Obviously, the possibility
that actions by native title holders may render operations unworkable or unprofitable is a tremendous disincentive to investment. It has been pointed out that the
Act is modelled on South Australia's Pitjantjatjara Land Rights Act and that no
grants for mining or exploration have ever been made under that Act. 238 The
complex and lengthy proceedings will also mean that much nonproductive money,
time, and effort will be spent by lawyers and bureaucrats establishing and contesting claims.
Added to these uncertainties is the question whether the Act will be found to
be consistent with the RDA. The preamble of the Act states that it is a specific
measure under section 8 of the RDA, and section 7 provides that nothing in the
Act affects the operation of RDA. The government is undoubtedly assuming that
if the Act is questioned on these grounds, the High Court will follow its decision
in Gerhardy v. Brown239 and view the Act as consistent with the RDA. In order
to do so the court would presumably have to find that the legislation constitutes
"[s]pecial measures taken for the sole purpose of securing adequate advancement
of certain racial or ethnic groups or individuals requiring such protection . . .
provided, however, that such measures do not ... lead to the maintenance of
separate rights for different racial groups." 240 The court would, therefore, need
to determine that the legislation did constitute such special measures. In this
context it is noteworthy that Justice Brennan thought that the views of the beneficiaries were important in answering this question. 24' Also, under the Convention
it has to be shown that the legislation does not lead to the maintenance of inequality.
Assertions that this will be the ultimate result of the Act have not been lacking.
There would, of course, be no question of the Act being invalid because of its
inconsistency with the RDA, as the Commonwealth can expressly or impliedly
repeal its own legislation. However, the requirement of consistency with the RDA
is a potential source of confusion and litigation. Another source of uncertainty will
be the status of contradictory state legislation. Under section 109 valid Commonwealth legislation has primacy. However, the validity of the Commonwealth
legislation still would have to be affirmed by the court before this uncertainty
was laid to rest.
VI. Suggestion and Conclusions
The problems of the Act, however, are not solely the responsibility of its
drafters. As with all of the solutions offered thus far, their inadequacy lies at
238. Macindoe, supra note 3, at 18.
239. Gerhardy v. Brown, 59 A.L.J.R. 311 (1985).
240. International Convention on the Elimination of All Forms of Racial Discrimination, supra
note 75, art. 1(4).
241. Gerhardy v. Brown, 59 A.L.J.R. at 340.
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bottom with the Mabo solution itself. Mabo produced a judicial solution to the
injustices of the past: the rejection of the terra nullius doctrine and the assertion
of the continued existence of native title as part of Australian common law. The
judicial approach was that the determination of the existence and protection of
native title was a judicial function. All the political solutions that followed have
had this somewhat absurd idea as the foundation of their approaches. The idea
is absurd because while courts may be perfectly adequate to resolve a dispute
between a few parties, they are hardly the vehicle for major political, social,
and economic reforms. Generally the constant financial beneficiaries of judicial
solutions are the lawyers who will help resolve the disputes.
The problem with the Mabo solution is that in some ways it goes too far and
in others it does not go far enough. It goes too far in its suggestion that every
Aborigine or Aboriginal group claiming native title to land in Australia is entitled
to have the validity of that claim resolved by judicial settlement. It is inadequate
in that its solution is that the appropriate remedy for 200 years of oppression is
the restoration of the primitive form of native title enjoyed and maintained since
annexation.
If the idea is to right past wrongs, then presumably the Aboriginal people
should have a degree of autonomy similar to that enjoyed by indigenous peoples
in North America where the land was not considered terra nullius. They have
self governance and, to varying degrees, control over the resources of their
lands. 242 The mechanism by which this independence has been achieved has
generally been the same. The federal government has negotiated the extinguishment and surrender of whatever rights a particular group of indigenous people
may have possessed. In return for their extinguished rights the indigenous people
received land, monetary compensation, and other valuable consideration, such
as rights of self governance.243
Such an approach has obvious advantages. It gives indigenous people the autonomy they so obviously desire. If handled properly it can quickly and cleanly
establish a new status quo. The uncertainties of the market place disappear.
Resource companies wishing to operate on native land will have to deal with the
indigenous people. Whether the deals are viable and profitable will depend on the
astuteness and business sense of the parties; they will face only the uncertainties of
the marketplace.
The issue of what land is to be surrendered and what land, rights, and compensation are to be given in return should be determined by negotiation by the parties.
Clearly, as a national settlement is important, the Commonwealth government
should be the primary negotiating force. The Aborigines and Torres Strait Islanders also must have a national body that can truly represent them in negotiation.
Nevertheless, the settlement must be on an area-by-area basis; it should not be
242. See Leshy, supra note 10, at 273-490.
243. Id. at 275-76.
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a judicial inquiry. The Commonwealth government somewhat tardily recognized
this fact, by an amendment to the preamble of the Bill noting that governments
should facilitate agreements dealing with a number of claims.
The Canadian response to the claims of the Inuit peoples of the Northwest
Territories and eastern Arctic seems a particularly relevant example of the above
process. On April 30, 1990, the following agreement in principle was reached
between the Canadian Government and the Tungavik Federation of Nunavut:
The stated purpose of the federal government's comprehensive land claims policy,
is to provide certainty and clarity of
under which the agreement was negotiated ....
rights to ownership and use of land and resources in those areas of Canada where
Aboriginal title has not been dealt with by treaty or superseded by law. .. . Land
claims negotiations should look to the future and should provide a means whereby
Aboriginal groups and the federal government can pursue shared objectives such as
self-government and economic development. 2"
The agreement covers land title, economic and political development, and
cultural and social provisions, as well as environmental and conservation matters.
The agreement provides that the Inuit receive title to 350,000 square kilometers
of land including 36,300 over which they have mineral rights. They receive
$580 million to be paid over fourteen years. The Inuit are guaranteed equal
representation on administrative boards concerned with land management, socioeconomic review, and wildlife management and water use.245 Legislation dealing
with the surrender of native title causes the extinguishment of all title, including
that of dissidents.246
For such negotiations to be effective in Australia the indigenous people obviously need an effective negotiating body. Some are of the opinion that the Australian Aborigines cannot negotiate and cannot form a united front for the purpose of
advancing their interests. The Inuit have been successful in negotiating agreements
with mining companies because they have formed private, nonprofit-making corporations for the purpose of representing them in negotiations.2 47 The Australian
Aborigines must act likewise. In doing so they will bring a certainty to the
market place that will be conducive to mutually beneficial agreements. Moreover
a nonjudicial determination of native land title will ensure that much needed
government funding will reach native peoples rather than dispute resolution facilitators.
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